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11-16 (9-1-11) 

When Is FMV Documentation Necessary? 
 

Fair Market Value (FMV) analysis and documentation is a process by which HHSC supports that 
the value or compensation in an agreement is based on an arms-length negotiation, is 
reasonable, and is justified given the goods or services being provided.  FMV is required for 
many HHSC contracts.  

Stark Implications:   Basically, the “Stark Law” is a Federal law that prohibits a facility for billing 
for services referred by a physician (or physician organization) with whom the facility has a 
financial arrangement, unless that arrangement fits within certain specific exceptions.  We 
know that an FMV is generally needed when we are contracting with a physician, a physician 
organization, and/or a physician-owned or controlled operation.   

All of our physician financial arrangements, employment agreements, on-call arrangements, 
etc. are most likely subject to Stark Law and therefore require an FMV completed by a third 
party (compliance officer, outside counsel, and/or the designated person(s) trained at each 
facility).  These FMV should be in the contract/employment file and uploaded to Upside.   

Anti-Kickback Statute (AKS) Implications:  The AKS is another Federal law that prohibits giving 
or receiving  something of value (including discounts) in exchange for referrals.  Even if you do 
not need FMV for a particular agreement for Stark purposes (because the contract is not with a 
physician or physician organization etc.), it may be wise do one to protect against potential AKS 
liability.  

 “Is an FMV necessary?” should be one key question to ask whenever you are contracting with a 
source or recipient of referrals for services.  Put another way, if referrals and payment are 
flowing between the facility and the vendor, an FMV may be recommended for AKS purposes.  
If the likelihood, possibility, or perception of a kickback is present in a contract, then a FMV 
would most likely be necessary (even if it’s not necessary for Stark purposes).   

No-Cost Agreements:  No-cost agreements are not automatically exempt from FMV.  The above 
analysis still applies, as value may be exchanged even if no actual payments are made. 

Action Needed:  Every person involved in the contracting process should look at the “Is a FMV 
necessary?” question.  Continue to ask questions if in doubt so that a full analysis can be done.  
If the regional FMV designee(s) cannot determine the answer, they should check with their 
Regional Compliance Officer or come to the Chief Compliance and Privacy Officer for a full 
analysis.   
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